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view, but neither of them coupling well with the other. It is obvious that 
regulations of this kind— of which a few years ago there was some danger 
— would amount in many cases not merely to a regulation, but to a pro- 
hibition of interstate commerce. While each law might be proper enough 
in itself, the combination of the two would be inadmissible. A similar 
point might be made with regard to much of the tax law of different 
States. The difficulty is often not so much connected with the inherent 
wrongness of State tax laws as with the possibilities of conflict and inter- 
ference ; and the same line of analysis which Mr. Hartshorne applies 
to rate regulation might, perhaps, have been extended with equal per- 
tinence to taxation. 

If Congress does not use the power which it possesses, there is more 
room left for the action of the State legislatures, with all the dangers that 
such action involves. Nor is the common law protection against such 
danger as effective as most people think. The author is right in saying 
that the remedy must, in the majority of cases, be political rather than 
judicial. But we think that he fails to appreciate the many cases in 
which this political remedy can be applied ; and, in particular, the legiti- 
mate work of railroad commissions. He thinks of a commission as a 
poor kind of court. If a commission tries to be a court, it is undoubtedly 
a poor kind of court. The best commissions, like those of Massachusetts 
twenty years ago, or Iowa ten years ago, have not tried to be courts at 
all. Their work has been educational rather than judicial. They have 
not been adjudicating between parties hostile in interest, but have been 
protecting the common permanent interest of both parties against the 
momentary interest of one side or the other. Their business has been to 
prevent fights, not to settle them. It was in some respects a misfortune 
that the Interstate Commerce Commission was composed wholly of law- 
yers, for they were led to attribute a judicial character to their work which 
has interfered with its success. What Mr. Hartshorne regards as 
"the evident purpose" of the establishment of the commission— the 
establishment of consistency and uniformity of policy — we believe to have 
been chiefly an afterthought of the commissioners themselves, and not a 
wholly fortunate one at that. We agree with Mr. Hartshorne in not 
liking the present status of the commission, but we should seek a remedy 
in the opposite direction from his. We would not make it more of a 
court, but less of one. The commissions whose real power was greatest 
have been those whose appearance of judicial authority was least. Bodies 
of the type suggested by Mr. Hartshorne have enjoyed, as a rule, small 
measure of success. Let us have courts for the adjudication of disputes, 
commissions for their prevention; and let us not imperil the success of the 
commission in the latter function by encouraging it to assume the former. 

Arthur T. Hadley. 



International Courts of Arbitration. By Thomas Balch. 
Reprinted, with notes, by Thomas Willing Balch. Philadelphia, 
1892. 

It is with especial interest that we call attention in our columns to 
the above work, which treats of a subject which is now attracting the 
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attention of the civilized world in an unusual degree. The first edition 
was published by the author in the year 1874, at the time that the Geneva 
Board of Arbitration was engaged in settling the much discussed question 
of the Alabama claims. It is particularly appropriate that the second 
edition of this pamphlet should be brought out by the author's son at a 
time when the international arbitration of the rights of the United States 
in the seal fisheries of Behring Sea is attracting universal attention. We 
hope that at some time in the near future he will publish a further edition 
of this work so enlarged as to include a discussion of the tribunal of arbi- 
tration which is now holding its sessions in Paris for the purpose of 
settling this great question. 

Mr. Thomas Balch, whose death occurred in the year 1877, will be 
remembered by many Philadelphians as a writer of prominence on politi- 
cal, historical and social questions, and a French scholar of considerable 
repute. At different periods he corresponded on these topics with many 
distinguished foreigners, principally in France and England, and his 
writings abound with references and criticisms of the most interesting 
character. It is a notable fact that Mr. Balch was the first writer to 
suggest the reference of the Alabama question to an international board 
of arbitration such as subsequently met at Geneva, viz., one consisting of 
representatives from the two contesting nations and from, at least, one 
neutral State. On page 1 1 of this pamphlet is printed the original letter, 
dated March 3, 1865, in which Mr. Balch made this suggestion. His 
idea was afterward expanded so as to include representatives from three 
neutral States instead of only one, but the general structure of the tribunal 
followed the plan formulated by him nine years before the board of arbi- 
tration convened at Geneva. 

The pamphlet also suggests the very interesting question whether 
such boards of arbitration should not consist exclusively of neutrals, 
instead of including representatives of the contesting nations. Mr. Balch 
quotes Professor Lorimer, of Edinburgh, as inclining with some justice 
to take that view of the matter. It is to be noted, however, that of the 
five arbitrators on the Geneva board two were citizens of the nations 
party to the dispute, and of the seven arbitrators on the Behring Sea 
Board of Arbitration two are citizens of the United States, one a citizen 
of Great Britain and one a citizen of Canada, leaving the neutral mem- 
bers of the board, who are citizens of Italy, France and Sweden respec- 
tively, in a clear minority. We are of opinion, however, that the sugges- 
tion that such boards ought to consist exclusively of neutrals might well 
be followed in future arbitrations, since the present system, by making 
the respective litigants judges in their own case, tends to diminish the 
chance of reaching a decision satisfactory to all, or even to a large pro- 
portion, of the arbitrators. 

Mr. Balch states at some length, and with great force, certain objec- 
tions against the method of arbitration which had been generally employed 
in international disputes prior to the Geneva arbitration. This method 
was the reference of the subject of controversy to some neutral sovereign 
for decision. He points out very clearly the reasons why this method 
could not be followed in the settlement of the Alabama claims, which 
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were partly because it would have been impossible to find a sovereign 
who had not in some way exhibited bias in favor either of the North or 
South during our civil war, and partly because the questions involved in 
the controversy, relating as they did to those principles of international 
law which affect the rights and duties of neutrals, were of too great 
importance to the civilized world to entrust the decision of them to any 
one man. For the determination of such great questions an international 
tribunal composed of leading jurists, selected largely and, if possible, 
entirely, from different neutral countries, is better adapted than any other 
system which has hitherto been devised, and, as Mr. Balch very justly 
observes on page 17 of his pamphlet, "we may reasonably expect that 
through such tribunals, through their proceedings and decisions, and not 
through empirical codes, we may ultimately arrive at some more tangible 
and better ordered system of international law ; one t o which the assent 
of civilized peoples may be given, greatly to the benefit of mankind." 

R. D. 



COMMENTS ON RECENT DECISIONS. 



The Mechanics' Lien Law of Pennsylvania. 



In the year 1890 it was assumed, as the ground of the judgments in 
Schroder v. Galland, 134 Penna., 277, and Benedict v. Hood, Id., 289, that 
the basis of a lien on a building for work or materials furnished was the 
contract of the owner of the land on which it stands. There was there 
applied the ordinary rule that all persons dealing with an agent must 
ascertain the extent of his authority, and if he has stipulated there should 
be no lien, -no one furnishing the labor or materials can have one. 

The legislation of 1891, P. L., page 225, has changed this, and few, if 
any, of the Bar have ever questioned the validity of this Act, but the 
reporter of the Supreme Court has seen fit to do so in a foot-note, 146 Pa., 
120. It may then, therefore, possibly be worth while to recall to the recol- 
lection of those concerned some matters which have been overlooked or 
forgotten. It will be found that the legislation of 1891 simply restores the 
law as it was established by a series of decisions for half a century. And 
these have escaped observation probably because they have one and all 
been omitted from the book on which the profession relies in such mat- 
ters. Mr. Wharton printed them; Mr. Brightley's book superseded 
Wharton, and he drops them out without explanation or a word of cau- 
tion that I am aware of; not one is cited by counsel or referred to by the 
Court. I mean the rule of the Mechanics' Lien Law. 

To make this matter clear, it is, perhaps, necessary to state the legis- 
lation on the Subject which preceded the Act under which we had lived 
for fifty-four years, during which time it is quite certain that no one had 



